I N THE SUPREME COURT FOR THE STATE OF ALASKA
ORDER NO. 1172

Amendi ng G vil Rul es
16.1, 26, 29, 30, 31, 32,

34, 36, 37, 40, and 72.1,
702,

Evi dence Rul e
Adm nistrative Rule 7,
Gvil Rul es 5 and

concerning pretrial procedure
and discovery and disclosure

in civil cases.

| T 1S ORDERED

1

Cvil Rule 16 is anended to provide:

Rul e 16. Pretrial Conferences; Scheduling;

Managenent .

(a) Pretrial Conferences; Objectives. |In any
action, the court may in its discretion direct
t he attorneys for t he parties and any
unrepresented parties to appear before it for a
conference or conferences before trial for such

pur poses as:

(1) expediting the disposition of t he
action;

(2) establishing early and cont i nui ng
control so that the case will not be protracted
because of |ack of managenent;

(3) discouraging wast ef ul pretria
activities;
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(4) inproving the quality of the tria

t hrough nore thorough preparation; and

(5) facilitating the settlenent of the case.

(b) Scheduling Oder; Mandatory Scheduling

Conf er ence.

(1) Except in categories of actions exenpted
by rule as inappropriate, the judge shall, after
receiving the report from the parties under Rule
26(f), enter a scheduling order that |imts or

establi shes the tine

(A) to join other parties and to anmend the
pl eadi ngs;

(B) to file notions;

(C© to disclose expert witnesses and reports
requi red under Rule 26(a)(2);

(D) to supplenent disclosures required under
Rul e 26(a);

(E) to identify w tnesses and exhibits;

(F) to conplete discovery; and
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(G for trial or t he trial setting

conf er ence.

The scheduling order may al so address

(H) nodification of t he di scovery
l[imtations contained in these rules, including
the length of depositions in light of the factors
listed in Rule 30(d)(2), and the extent of

di scovery to be permtted,;

(I') the date or dates for conferences before
trial; and

(J) any other mtters appropriate in the

ci rcunst ances of the case.

The order shall issue as soon as practicable but
in any event within 90 days after the appearance
of the defendants. A schedule shall not be
nodi fi ed except upon a showi ng of good cause and

by | eave of court.

(2) The judge shall neet with the attorneys
for the parties and any unrepresented parties
prior to entering the scheduling order unless the
parties have waived this conference in their
report and the judge determ nes that a conference
i s unnecessary. The court shall distribute notice
of the conference date as soon as practicable

after the appearance of the defendants.
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(c) Subjects for Consideration at Pretrial
Conferences. At any conference under this rule
consideration may be given, and the court nmay

take appropriate action, with respect to

(1) the forrmulation and sinplification of
t he i ssues, i ncl udi ng t he el imnation of

frivolous clains or defenses;

(2) the necessity or desirability of

anendnents to the pleadings;

(3) the possibility of obtaining adm ssions
of fact and of docunents which wll avoid
unnecessary proof, stipulations regarding the
authenticity of docunents, and advance rulings
fromthe court on the admssibility of evidence;

(4) the avoidance of unnecessary proof and
of cumul ati ve evidence, and |imtations or
restrictions on the wuse of testinony under
Evi dence Rul e 702;

(5 the appropriateness and timng of
summary adj udi cation under Rul e 56;

(6) the control and scheduling of discovery,
i ncl udi ng orders af fecting di scl osures and
di scovery pursuant to Rule 26 and Rules 29
t hrough 37;



Suprene Court Order No. 1172
Effective Date: July 15, 1995

Page 5

(7) the identification of wtnesses and
docunents, the need and schedule for filing and
exchanging pretrial briefs, and the date or dates

for further conferences and for trial;

(8) the advisability of referring matters to

a naster;

(9) settlement and the wuse of special
procedures to assist in resolving the dispute

when aut hori zed by statute or |ocal rule;

(10) the form and substance of

the pretrial order;

(1 t he di sposition of
pendi ng noti ons;

(12) the need for adopting
speci al procedures for managi ng potentially
difficult or protracted actions that may involve
conplex issues, multiple parties, difficult |ega

guestions, or unusual proof problens;

(13) an order for a separate
trial pursuant to Rule 42(b) with respect to a
claim counterclaim cross-claim or third-party
claim or with respect to any particular issue in
t he case;
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(14) an order directing a
party or parties to present evidence early in the
trial with respect to a mnanageable issue that
could, on the evidence, be the basis for a
judgnent as a matter of |aw under Rule 50(a);

(15) an order establishing a
reasonable limt on the tinme allowed for
presenting evidence; and

(16) such other matters as may
facilitate the just, speedy, and inexpensive
di sposition of the action.

At | east one of the attorneys for each party
participating in any conference before trial
shall have authority to enter into stipulations
and to make admissions regarding all matters that
the participants nay reasonably anticipate may be
di scussed. |If appropriate, the court nmay require
that a party or its representative be present or
reasonably available by telephone in order to

consi der possible settlenment of the dispute.

(d) Final Pretrial Conference. Any final
pretrial conference shall be held as close to the
time of trial as reasonabl e under t he
circunstances. The participants at any such
conference shall fornmulate a plan for trial
i ncl udi ng a program for facilitating t he

adm ssion of evidence. The conference shall be
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attended by at l|east one of the attorneys who
will conduct the trial for each of the parties

and by any unrepresented parti es.

(e) Pretrial Oders. After any conference
held pursuant to this rule, an order shall be
entered reciting the action taken. This order
shall control the subsequent course of the action
unl ess nodified by a subsequent order. The order
followng a final pretrial conference shall be

nodi fied only to prevent nmanifest injustice.

(f) Sanctions. | f a party or party's
attorney fails to obey a scheduling or pretrial
order, or if no appearance is made on behalf of a
party at a scheduling or pretrial conference, or
if a party or party's attorney is substantially
unprepared to participate in the conference, or
i f a party or party's attorney fails to
participate in good faith, the judge, upon notion
or the judge's own initiative, may mnmake such
orders with regard thereto as are just, and anpong
others any of the orders provided in Rule
37(b)(2)(B), (O, (D). In lieu of or in addition
to any other sanction, the judge shall require
the party or the attorney representing the party
or both to pay the reasonable expenses incurred
because of any nonconpliance wth this rule,
including attorney's fees, unless the judge finds

t hat t he nonconpl i ance was substantial ly
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justified or that other circunstances nake an

award of expenses unjust.

(g) Actions Exenpted from Rule 16(b). The
follow ng categories of actions are exenpted from
Rul e 16(b): special proceedings listed in Part

XI'l of these rules and paternity actions.

Cvil Rule 16.1 is anended to provide:

Rule 16.1. Special Procedures for Reducing

Litigation Del ay.

* * * *

(d)(1) Wtness and Exhibit List and Exhibit
Copies. A party desiring to file a notion to set
trial nmust first serve on all other parties and
file with the court a list of wtnesses and
exhibits expected to be used at trial. Exhibit
lists and exhibit copies nust be served on all
other parties, but exhibit copies are not filed
with the court. Evidence to be used solely for
i npeachnent is excepted. This service and filing
may not occur until (A) 90 days after service of
the sumons and conplaint and (B) the party
filing the notion has made the disclosures
required under Rule 26(a) and (e). Wthin 15 days
after service of the wtness and exhibit lists

and exhibit copies all other parties shall file
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and serve their lists of wtnesses and exhibits,
and serve their exhibit copies. For good cause
shown, the trial court may extend the foregoing
time period. After all necessary filings and
service under this section are nmade or the tine
for such filings has expired, any party nmay serve
and file a nmotion to set trial and certificate

under paragraph (c) of this rule.

(2) Wtness Lists.

* * * %

(k) Disclosure and Discovery. Disclosure and
di scovery shall be governed by Rules 26 through
37, except that

(1) the tinme for initial di scl osures
required under Rule 26(a)(l1) shall be 75 days
after service of the summons and conpl aint;

(2) the tinme for disclosure of expert
witnesses and reports required under Rul e
26(a)(2) shall be 90 days after service of the
sumons and conpl ai nt;

(3) the appropriate i nterval for
suppl ement ati on of disclosure under Rule 26(e)(1)
shal | be no | onger than 30 days;
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(4) Rule 26(f), which requires the parties
to neet and to frame a discovery plan, shall not
apply; and

(5) except by order of the court or
agreenent of the parties, a party may not seek
di scovery from any source before the party has
made the initial disclosures required under Rule
26(a) (1).

Di scl osure and di scovery shal | have been
conpleted by the deadline set forth in the
pretrial order issued in each case.

* * * *

(n) Pretrial Oder. In lieu of a scheduling
order under Rule 16(b), the court shall issue a
pretrial order reciting the action taken at the
trial setting conference required wunder this
rul e.

(o) Forms. The clerk's office shall devel op

and dissemnate all appropriate forms for the
i npl emrentation of this rule.

Such forns shal | i ncl ude t he case
characterization form notice of transfer to
i nactive calendar and of intent to dism ss, order

of dismssal with prejudice, notion to set trial,
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certificate of readiness, order invoking G vil

Rul e 16.1, and nodified pretrial order.

Cvil Rule 26 is anended to provide:

Rul e 26. Cener al Pr ovi si ons Gover ni ng
Di scovery; Duty of Disclosure.

(a) Required Di scl osures; Met hods to
D scover  Additional Matter. Di scl osure under
subparagraphs (a)(1) and (2) of this rule is
required in all «civil actions except donestic
rel ati ons and adopti on proceedi ngs.

(1) Initial Di scl osures. Except to the
extent otherwise directed by order or rule, a
party shall, wi t hout awaiting a discovery

request, provide to other parties:

(A) the factual basis of each of its clains
or defenses;

(B) the nane and, if known, the address and
t el ephone nunber of each individual Ilikely to
have di scoverabl e i nformation rel evant to
di sputed facts alleged with particularity in the
pl eadi ngs, identifying the subjects of t he
information and whet her the attorney-client
privil ege applies;
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(© the nane and, if known, the address and
t el ephone nunber of each individual who has nmade
a witten or recorded statement and, unless the
statenent is privileged or otherwi se protected
from disclosure, either a copy of the statenent
or the nanme and, if known, the address and

t el ephone nunber of the custodi an;

(D) subject to the provisions of Cvil Rule
26(b)(3), a copy of, or a description by category
and | ocation of , al | docunent s, dat a
conpi | ati ons, and tangible things that are
rel evant to di sput ed facts al | eged W th

particularity in the pleadings;

(E) subject to the provisions of Cvil Rule
26(b) (3), al | phot ogr aphs, di agr ans, and
vi deot apes  of per sons, obj ect s, scenes and
occurrences that are relevant to disputed facts

alleged with particularity in the pleadings;

(F) each insurance agreenent under which any
person carrying on an insurance business may be
liable to satisfy part or all of a judgnent which
may be entered in the action or to indemify or
reinburse for paynents nmade to satisfy the

j udgnment ; and

(G all categories of danages clainmed by the
disclosing party, and a conputation of each

category of special damages, making avail able for
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i nspection and copying as wunder Rule 34 the
docunents or other evidentiary material, not
privileged or protected from disclosure, on which
such clains are Dbased, including materials
bearing on the nature and extent of injuries

suf f er ed.

Unl ess otherwise directed by the court, these
di scl osures shall be made at or within 10 days
after the neeting of the parties under paragraph
(f). A party shall nake its initial disclosures
based on t he i nformation t hen reasonabl y
available to it and is not excused from making
its disclosures because it has not fully
conpleted its investigation of the case or
because it challenges the sufficiency of another
party's disclosures or because another party has

not nade its discl osures.

(2) Disclosure of Expert Testinony.

(A) In addition to the disclosures required
by subparagraph (a)(1), a party shall disclose to
other parties the identity of any person who nmay
be wused at trial to present evidence under
Evi dence Rules 702, 703, or 705.

(B) Except as otherwise stipulated or
directed by the court, this disclosure shall,
with respect to a witness who is retained or

specially enployed to provide expert testinmony in
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the case or whose duties as an enployee of the
party regularly involve giving expert testinony,
be acconpanied by a witten report prepared and
signed by the witness. The report shall contain a
conplete statenent of al | opinions to Dbe
expressed and the basis and reasons therefor; the
data or other information considered by the
witness in formng the opinions; any exhibits to
be wused as a summary of or support for the
opinions; the qualifications of the wtness,
including a list of all publications authored by
the witness within the preceding ten years; the
conpensation to be paid for the study and
testinmony; and a listing of any other cases in
which the witness has testified as an expert at
trial or by deposition within the preceding four
years.

(C These disclosures shall be made at the
times and in the sequence directed by the court.
The parties shall supplenment these disclosures
when required under subparagraph (e)(1).

(D) No nore than three independent expert
witness may testify for each side as to the sane
issue in any given case. For purposes of this
rule, an independent expert is an expert from
whom a report IS required under section
(a)(2)(B). The court, wupon the showng of good
cause, may increase or decrease the nunber of

i ndependent experts to be call ed.
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(3) Pretrial Disclosures. In addition to the
di sclosures required in the preceding paragraphs,
a party shall provide to other parties the
followng information regarding the evidence that
it may present at trial other than solely for

i npeachnent purposes:

(A) the nane and, i f not previ ously
provi ded, the address and telephone nunber of
each wtness, separately identifying those whom
the party expects to present and those whom the

party may call if the need arises;

(B) the designation of those w tnesses whose
testinony is expected to be presented by neans of
a deposition and, if not taken stenographically,
a transcript of the pertinent portions of the

deposition testinony; and

(C an appropriate identification of each
docunent or other exhibit, including sunmaries of
ot her  evi dence, separately identifying those
which the party expects to offer and those which
the party may offer if the need arises.

These di sclosures shall be nade at the tines
and in the sequence directed by the court. Wthin
14 days thereafter, unless a different tinme is
specified by the court, a party nay serve and
file a list disclosing (i) any objections to the

use under Rule 32(a) of a deposition designated
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by another party under subparagraph (B) and (ii)
any obj ecti on, t oget her W th t he gr ounds
therefor, that may be nade to the adm ssibility
of materials identified under subparagraph (C).
(bj ecti ons not o) di scl osed, ot her t han
obj ections under Rules 402 and 403 of the Rules
of Evidence, shall be deemed waived unless

excused by the court for good cause shown.

(4) Form of Disclosures. Unless otherw se
directed by the court, all disclosures under
subparagraphs (a)(1) and (2) shall be nmade in
witing, signed, and served in accordance wth
Rul e 5.

(5 Methods to Discover Additional Matter.
Parties may obtain discovery by one or nore of
the followng nethods: depositions wupon oral
exani nati on or witten questi ons; witten
i nterrogatories; production of docunents  or
things or permssion to enter upon land or other
property, for inspection and other purposes;
physi cal and nental exam nations; and requests

for adm ssion.

(b) Discovery Scope and Limts. Unl ess
otherwise limted by order of the court in
accordance wth these rules, the scope of
di scovery is as foll ows:
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(1) In Ceneral. Parties may obtain discovery
regarding any matter, not privileged which is
relevant to the subject matter involved in the
pendi ng action, whether it relates to the claim
or defense of the party seeking discovery or to
the claim or defense of any other party,
including the existence, description, nature,
custody, condition and location of any books,
docunents, or other tangible things and the
identity and | ocation of persons having know edge
of any discoverable nmatter. The information
sought need not be adm ssible at the trial if the
i nformati on sought appears reasonably cal cul ated

to lead to the discovery of adm ssible evidence.

(2) Limtations. The court nmay alter the
[imts in these —rules on the nunber of
depositions and interrogatories, the length of
depositions under Rule 30, and the nunber of
requests under Rule 36. The frequency or extent
of use of the discovery nethods otherw se
permtted under these rules shall be limted by
the court if it determnes that: (i) the
di scovery sought 1is wunreasonably cumulative or
duplicative, or 1is obtainable from sone other
source that is nore convenient, |ess burdensone,
or |ess expensive; (i1i) the party seeking
di scovery has had anple opportunity by discovery
in the action to obtain the information sought;
or (iii) the burden or expense of the proposed

di scovery outweighs its I|ikely benefit, taking



Suprene Court Order No. 1172
Effective Date: July 15, 1995

Page 18

into account the needs of the case, the anmount in
cont rover sy, t he parties’ resour ces, t he
inportance of the issues at stake in the
litigation, and the inportance of the proposed
di scovery in resolving the issues. The court may
act wupon its own initiative after reasonable

notice or pursuant to a notion under paragraph

(c).

(3) Trial Preparation: Materials. Subject to
the provisions of subparagraph (b)(4) of this
rule, a party may obtain discovery of docunents
and tangi ble things otherw se discoverable under
subparagraph (b)(1) of this rule and prepared in
anticipation of litigation or for trial by or for
another party or by or for that other party's
representative (including the other party's
att or ney, consul tant, surety, i ndemmi t or,
insurer, or agent) only upon a showing that the
party seeking discovery has substantial need of
the materials in the preparation of the party's
case and that the party is unable wthout undue
hardship to obtain the substantial equivalent of
the materials by other neans. In ordering discov-
ery of such materials when the required show ng
has been made, the court shall protect against
di scl osure of t he nment al i mpr essi ons,
conclusions, opinions or legal theories of an
attorney or other representative of a party

concerning the litigation.
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A party may obtain wthout the required
showing a statenment concerning the action or its
subject matter previously nade by that party.
Upon request, a person not a party my obtain
wi t hout t he required show ng a st at enent
concerning the action or its subject matter
previously made by that person. If the request is
refused, the person may nove for a court order.
The provisions of Rule 37(a) (4) apply to the
award of expenses incurred in relation to the
not i on. For purposes of this paragraph, a
statenent previously made is (A a witten
statenent signed or otherw se adopted or approved
by the person making it, or (B) a stenographic,
mechani cal, electrical, or other recording, or a
transcription thereof, which is a substantially
verbatim recital of an oral statenment by the

person nmaking it and cont enporaneously recorded.

(4) Trial Preparation: Experts.

(A) A party nmay depose any person who has
been identified as an expert whose opinions may
be presented at trial. If a report from the
expert is required under section (a)(2)(B), the
deposition shall not be conducted until after the

report is provided.

(B) A party may, through interrogatories or
by deposition, discover facts known or opinions

held by an expert who has been retained or
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specially enpl oyed by anot her party in
anticipation of [litigation or preparation for
trial and who is not expected to be called as a
wtness at trial, only as provided in Rule 35(b)
or upon a show ng of exceptional circunstances
under which it is inpracticable for the party
seeking discovery to obtain facts or opinions on

t he sanme subject by other neans.

(© Unless manifest injustice would result,
(i) the <court shall require that the party
seeking discovery pay the expert a reasonable fee
for time spent in responding to discovery under
this subparagraph; and (ii) wth respect to
di scovery obtained under section (b)(4)(B) of
this rule the court shall require the party
seeking discovery to pay the other party a fair
portion of the fees and expenses reasonably in-
curred by the latter party in obtaining facts and

opi nions fromthe expert.

(5 dains of Privilege or Protection of

Trial Preparation Materials. Wen a party
wi t hhol ds i nformation ot herw se di scover abl e
under these rules by <claimng that it is

privileged or subject to protection as trial
preparation material, the party shall nmake the
claim expressly and shall describe the nature of
the docunents, communications, or things not
produced or disclosed in a manner that, wthout

reveal i ng i nformation itself privil eged or
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protected, wll enable other parties to assess

the applicability of the privilege or protection.

(c) Protective Oders. Upon notion by a
party or by the person from whom discovery is
sought, acconpanied by a certification that the
nmovant has in good faith conferred or attenpted
to confer wth other affected parties in an
effort to resolve the dispute wthout court
action, and for good cause shown, the court in
which the action is pending or alternatively, on
matters relating to a deposition, the court in
the judicial district where the deposition is to
be taken nmay nmake any order which justice
requires to protect a party or person from
annoyance, enbarrassnent, oppression, or undue
burden or expense, including one or nore of the
following: (1) that the disclosure or discovery
not be had; (2) that the disclosure or discovery
my be had only on specified ternms and
conditions, including a designation of the tine
or place; (3) that the discovery nay be had only
by a nethod of discovery other than that selected
by the party seeking discovery; (4) that certain
matters not be inquired into, or that the scope
of the disclosure or discovery be limted to
certain matters; (5) that discovery be conducted
wWth no one present except persons desighated by
the court; (6) that a deposition, after being
seal ed, be opened only by order of the court; (7)

t hat a trade secret or ot her confidenti al
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research, developnent, or commercial information
not be revealed or be revealed only in a
designated way; and (8) t hat the parties
si mul t aneousl y file specified docunent s or
information enclosed in sealed envelopes to be

opened as directed by the court.

If the notion for a protective order is
denied in whole or in part, the court may, on
such terns and conditions as are just, order that
any party or other person provide or permt
di scovery. The provisions of Rule 37(a)(4) apply
to the award of expenses incurred in relation to

t he noti on.

(d) Timng and Sequence of Discovery. Except
when aut hori zed under these rules or by order of
the court or agreenment of the parties, a party
may not seek discovery from any source before the
parties have net and conferred as required by
paragraph (f). Unless the court upon notion, for
t he convenience of parties and witnesses and in
the interests of justice, orders otherw se,
met hods of discovery nay be used in any sequence,
and the fact t hat a party is conducting
di scovery, whether by deposition or otherw se,
shall not operate to delay any other party's

di scovery.
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(e) Supplenentation of Di scl osures and
Responses. A party who has made a disclosure
under paragraph (a) or responded to a request for
di scovery with a disclosure or response is under
a duty to supplenent or correct the disclosure or
response to i ncl ude i nformation t hereafter
acquired if ordered by the court or in the

foll ow ng circunstances:

(1) A party is under a duty to suppl enent at
appropriate intervals its disclosures under
paragraph (a) if the party learns that in sone
material respect the information disclosed is
inconplete or incorrect and if the additional or
corrective information has not otherw se been
made known to the other parties during the
di scovery process or in witing. Wth respect to
testimony of an expert from whom a report is
required under subdivision (a)(2)(B) the duty
extends both to information contained in the
report and to information provided through a

deposition of the expert.

(2) A party is under a duty seasonably to
anmend a prior response to an interrogatory,
request for production, or request for adm ssion
if the party learns that the response is in sone
material respect inconplete or incorrect and if
the additional or corrective information has not
ot herwi se been nmade known to the other parties

during the discovery process or in witing.
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(f) Meeting of Parti es; Pl anni ng for
Di scovery. Except when otherwi se ordered, the
parties shall, as soon as practicable and in any
event at Jleast 14 days before a scheduling
conference is held or a scheduling order is due
under Rule 16(b), neet to discuss the nature and
basis of their <clains and defenses and the
possibilities for a pr onpt settl enment or
resolution of the case, to make or arrange for
the disclosures required by subparagraph (a)(1),
and to develop a proposed discovery plan. The
plan shall indicate the parties' views and
proposal s concer ni ng:

(1) what changes should be nmade in the
timng or form of disclosures under paragraph
(a), including a statenent as to when the
di scl osures under subparagraph (a)(1l) were nade
or wll be nade and what are appropriate
intervals for supplenentation of disclosure under
Rule 26(e)(1);

(2) the subjects on which discovery nmay be
needed, when discovery should be conpleted, and
whet her discovery should be conducted in phases
or be limted to or focused upon particular

i ssues;

(3) what changes should be made in the

l[imtations on discovery inposed under these
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rules and what ot her limtations should be
i nposed;

(4) whether a scheduling conference s

unnecessary; and

(5) any other orders any other orders that
should be entered by the court under paragraph
(c) or under Rule 16(b) and (c).

The attorneys of record and all unrepresented
parties that have appeared in the case are
jointly responsible for arranging and Dbeing
present or represented at the neeting, for
attenpting in good faith to agree on the proposed
di scovery plan, and for submtting to the court
within 10 days after the neeting a witten report

outlining the plan.

Cvil Rule 29 is anended to provide:

Rule 29. Stipulations Regarding Discovery
Practi ce.

Unl ess otherwise directed by the court, the
parties may by witten stipulation (1) provide
that depositions may be taken before any person,
at any tine or place, upon any notice, and in any
manner and that when so taken may be used |ike
ot her deposi tions, and (2) nodi fy ot her

procedures governing or l|imtations placed upon
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di scovery, except that stipulations extending the
time provided in Rules 33, 34, and 36 for
responses to discovery nay, if they would
interfere with any tinme set for filing of
motions, for hearing of a notion, or for trial,

be made only with the approval of the court.

Cvil Rule 30 is anended to provide:

Rul e 30. Depositions Upon Oral Exam nati on.

(a) Wen Depositions My Be Taken; When

Leave i s Required.

(1) A party may take the testinony of any
person, including a party, by deposition upon
oral exam nation wthout |eave of court except as
provi ded in paragraph (2). The attendance of
witnesses nmay be conpelled by subpoena as

provided in Rule 45.

(2) A party nust obtain |eave of court,
which shall be granted to the extent consistent
with the principles stated in Rule 26(b)(2), if
the person to be examned is confined in prison
or if, wthout the witten stipulation of the

parties,

(A) a proposed deposition would result in
nore than three depositions being taken under

this rule or Rule 31 by the plaintiffs, or by the
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defendants, or by third-party defendants, of

W t nesses ot her than

(1) parties, which neans any individua
identified as a party in the pleadings and any
i ndi vidual whom a party clains in its disclosure
statenents is covered by the attorney-client

privil ege;

(1i1) independent expert w tnesses expected to

be called at trial;

(1i1) treating physicians; and

(iv) docunent custodians whose depositions
are necessary to secure the production of
docunent s or to establish an evidentiary

foundation for the adm ssibility of docunents;

(B) the person to be exam ned already has
been deposed in the case; or

(GO a party seeks to take a deposition
before the time specified in Rule 26(d) unless
the notice contains a certification, W th
supporting facts, that the person to be exam ned
is expected to leave Alaska and be unavail able
for examnation in this state unless deposed
before that tinme.
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(b) Notice of Exam nati on: Cener a
Requi renents; Method of Recording; Production of
Docunents and Thi ngs; Deposition of Organization;

Deposition by Tel ephone.

(1) A party desiring to take the deposition
of any person upon oral examnation shall give
reasonable notice in witing to every other party
to the action. The notice shall state the tine
and place for taking the deposition and the nane
and address of each person to be examned, if
known, and, if the nanme is not known, a genera
description sufficient to identify the person or
the particular class or group to which the person
belongs. If a subpoena duces tecum is to be
served on the person to be exam ned, the desig-
nation of the materials to be produced as set
forth in the subpoena shall be attached to, or
included in, the notice.

(2) Reserved.

(3) Reserved.

(4) Reserved.

(5) The notice to a party deponent may be

acconpanied by a request nade in conpliance wth
Rule 34 for the production of docunents and tan-
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gible things at the taking of the deposition. The
procedure of Rule 34 shall apply to the request.

(6) A party may in the party's notice and in
a subpoena nane as the deponent a public or
private corporation or a partnership or
association or governmental agency and describe
with reasonable particularity the mtters on
which exam nation is requested. In that event,
the organization so named shall designate one or
nore officers, directors, or managi ng agents, or
other persons who consent to testify on its
behalf, and my set forth, for each person
designated, the matters on which the person wll
testify. A subpoena shall advise a nonparty
or gani zation of its duty to make such a
designation. The persons so designated shal
testify as to mtters known or reasonably
avai lable to the organization. This subparagraph
(b)(6) does not preclude taking a deposition by
any ot her procedure authorized in these rules.

(7) The parties may stipulate in witing or
the court may upon notion order that a deposition
be taken by tel ephone or other renote electronic
means. For purposes of this rule and Rules 28(a),
37(a)(1), and 37(b)(1), a deposition taken by
such neans is taken in the judicial district and
at the place where the deponent is to answer

guesti ons.
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(c) Exam nation and Cr oss- Exam nati on;
Record of Exam nati on; Cat h; bj ect i ons.
Exam nation and cross-exam nation of W tnesses
may proceed as permtted at the trial under
provi sions of the Rules of Evidence. The officer
before whom the deposition is to be taken shall
put the witness on oath or affirmation and shal
personally, or by sonmeone acting under the
officer's direction and in t he officer's
presence, record the testinony of the wtness.
For an audio or audio-visual deposition, any
of ficer authorized by the laws of this state to
adm nister oaths shall swear the wtness. The
recording machinery nmay be operated by such
officer, or sonmeone acting under the officer's
direction and in the officer's presence, even
where such officer is also an attorney in the
case. The t esti nony shal | be t aken
st enographical ly or recorded by audi o or
audi ovi sual neans. A party nay arrange at the
party's own expense to have any portion of the

record typewitten

Al objections nade at the time of the
exam nation to the qualifications of the officer
taking the deposition, to the manner of taking
it, to the evidence presented, to the conduct of
any party, or to any other aspect of the
proceedi ngs, shall be noted by the officer upon
the record of the deposition; but the exam nation
shall proceed, wth the testinony being taken
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subj ect to t he obj ecti ons. I n lieu of
participating in the oral examnation, parties
may serve witten questions in a sealed envel ope
on the party taking the deposition and the party
taking the deposition shall transmt them to the
officer, who shall propound them to the wtness

and record the answers verbatim

(d) Schedul e and Dur ati on; Mot i on to

Term nate or Limt Exam nation.

(1) Any objection to evidence during a
deposition shall be stated concisely and in a
non-argunmentative and non-suggestive nmanner. No
specification of the defect in the form of the
guestion or the answer shall be stated unless
requested by the party propounding the question.
A party may instruct a deponent not to answer
only when necessary to preserve a privilege, to
enforce a limtation on evidence directed by the
court, or to present a notion under paragraph
(3). Continual and unwarranted off the record
conferences between the deponent and counsel
followi ng the propounding of questions and prior
to the answer or at any tine during the

deposition are prohibited.

(2) Depositions shall be of reasonable
| engt h. O al depositions shall not , except
pursuant to stipulation of the parties or order
of the court, exceed six hours in length for
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parties, i ndependent expert W t nesses, and
treating physicians and three hours in length for
ot her deponents. The court shall allow additiona

time consistent with Rule 26(b)(2) if needed for
a fair examnation of the deponent or if the
deponent or another party inpedes or delays the
exani nati on. In deciding whether to allow
addi ti onal time for fair examnation of a
deponent or class of deponents, the court nmay
take into account, anong other factors, the
complexity of the case, the nunmber of parties
likely to exam ne a deponent, and the extent of
rel evant information possessed by the deponent.
If the court finds that there has been an
i npedi nent, delay, or other conduct that has
frustrated the fair exam nation of the deponent,
it my inpose upon the persons responsible an
appropriate sanction, including the reasonable
costs and attorney's fees incurred by any parties

as a result thereof.

(3) At any tinme during a deposition, on
notion of a party or of the deponent and upon a
showing that the examnation is being conducted
in bad faith or in such nmanner as unreasonably to
annoy, enbarrass, or oppress the deponent or
party, the court in which the action is pending
or the court in the judicial district where the
deposition is being taken may order the officer
conducting the examnation to cease forthwith

from taking the deposition, or my limt the
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scope and manner of the taking of the deposition
as provided in Rule 26(c). If the order nade
termnates the examnation, it shall be resuned
thereafter only upon the order of the court in
which the action is pending. Upon demand of the
objecting party or deponent, the taking of the
deposition shall be suspended for the tine
necessary to nmake a notion for an order. The
provisions of Rule 37(a)(4) apply to the award of

expenses incurred in relation to the notion.

(e) Review by Wtness; Changes; Signing. |If
requested by the deponent or a party before
conpletion of the deposition, the deponent shall
have 30 days in which to review the transcript or
recording after being notified by the officer
that the transcript or recording is available
and, if there are changes in form or substance,
to sign a statenment reciting such changes and the
reasons given by the deponent for making them
The officer shall indicate in the certificate
prescri bed by subparagraph (f)(1) whether any
review was requested and, if so, shall append any
changes nmade by the deponent during the period
al | owed.

(f) Certification and Filing by Oficer;
Exhi bits; Copies; Notice of Filing.
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(1) The officer shall «certify that the
witness was duly sworn by the officer and that
the deposition is a true record of the testinony
given by the witness. This certificate shall be
in witing and acconpany the record of the
deposition. The officer shall securely seal the
deposition in an envelope or package indorsed
with the title of the action and nmarked
"Deposition of [here insert nanme of w tness]" and
shall pronptly send it to the attorney who
arranged for the transcript or recording, who
shall store it under conditions that wll protect
it against |oss, destructi on, t anperi ng, or
deterioration.

Docunments and things produced for inspection
during the examnation of the wtness, shall,
upon the request of a party, be marked for
identification and annexed to the deposition, and
may be inspected and copied by any party, except
that if the person producing the materials
desires to retain them the person may (A) offer
copies to be marked for identification and
annexed to the deposition and to serve thereafter
as originals if the person affords to all parties
fair opportunity to verify the copies by
conparison with the originals, or (B) offer the
originals to be marked for identification, after
giving to each party an opportunity to inspect
and copy them in which event the nmaterials may

then be used in the sane nanner as if annexed to
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the deposition. Any party may nove for an order
that the original be annexed to and returned with
the deposition to the court, pending fina

di sposition of the case.

(2) Unless otherw se ordered by the court or
agreed by the parties, the officer shall retain
stenographic notes of any deposition taken
stenographically or a copy of the recording of
any deposition taken by another nethod. Upon
paynent of reasonable charges therefor, the
of ficer shall furnish a copy of the transcript or
ot her recording of the deposition to any party or
to the deponent.

(3) The party taking the deposition shall
give pronpt notice of its filing to all other
parties.

(4) A party dismssed from an action shall
deliver original depositions in the party's
possession to the plaintiff or another party
remaining in the action and shall pronptly
certify to the court that all depositions have
been delivered and identify the party now

responsi bl e for their safekeeping.

(g) Failure to Attend or to Serve Subpoena;

Expenses.
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(1) If the party giving the notice of the
taking of a deposition fails to attend and
proceed therewith and another party attends in
person or by attorney pursuant to the notice, the
court may order the party giving the notice to
pay to such other party the reasonabl e expenses
incurred by that party and that party's attorney
in attending, including reasonable attorney's
f ees.

(2) If the party giving the notice of the
taking of a deposition of a wtness fails to
serve a subpoena upon the witness and the w tness
because of such failure does not attend, and if
another party attends in person or by attorney
because that party expects the deposition of
that witness to be taken, the court nay order the
party giving the notice to pay to such other
party the reasonable expenses incurred by that
party and that party's attorney in attending,
i ncl udi ng reasonabl e attorney's fees.

Note to Rule 30(a)(2)(A): Evidence Rule
702(b) limts the nunber of expert wtness who
may be called to testify at trial.

Cvil Rule 31 is anended to provide:

Rul e 31. Depositions Upon Witten Questions.
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(a) Serving Questions; Notice.

(1) A party may take the testinony of any
person, including a party, by deposition upon
witten questions wthout |eave of court except
as provided in paragraph (2). The attendance of
W t nesses may be conpelled by the use of subpoena
as provided in Rule 45.

(2) A party nust obtain leave of court,
which shall be granted to the extent consistent
with the principles stated in Rule 26(b)(2), if
the person to be examned is confined in prison
or if, wthout the witten stipulation of the

parties,

(A) a proposed deposition would result in
nore than three depositions being taken under
this rule or Rule 30 by the plaintiffs, or by the
defendants, or by third-party defendants, of
W t nesses ot her than

(i) parties, which neans any individua
identified as a party in the pleadings and any
i ndi vi dual whom a party clains in its disclosure
statenents is covered by the attorney-client

privil ege;

(11) independent expert w tnesses expected to

be called at trial;
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(1i1) treating physicians; and

(iv) docunent custodians whose depositions
are necessary to secure the production of
docunent s or to establish an evidentiary

foundation for the adm ssibility of docunents;

(B) the person to be exam ned already has
been deposed in the case; or

(GO a party seeks to take a deposition
before the time specified in Rule 26(d).

(3) A party desiring to take a deposition
upon witten questions shall serve them upon
every other party with a notice stating (1) the
name and address of the person who is to answer
them if known, and if the name is not known, a
general description sufficient to identify the
person or the particular class or group to which
the person Dbel ongs, and (2) the nane or
descriptive title and address of +the officer
before whom the deposition is to be taken. A
deposition upon witten questions may be taken of
a public or private corporation or a partnership
or associ ation or gover nient al agency in

accordance with the provisions of Rule 30(b)(6).

(4) Wthin 30 days after the notice and
witten questions are served, a party nmay serve

cross questions upon all other parties. Wthin 10
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days after being served with cross questions, a
party may serve redirect questions upon all other
parties. Wthin 10 days after being served wth
redirect questions, a party nmy sServe recross
guestions upon all other parties. The court my

for cause shown enlarge or shorten the tine.

* * * %

Cvil Rule 32 is anended to provide:

Rule 32. Use of Depositions in Court
Pr oceedi ngs.

(a) Use of Depositions. At the trial or
upon the hearing of a notion or an interlocutory
proceedi ng, any part or all of a deposition, so
far as adm ssible under the rules of evidence
applied as though the witness were then present
and testifying, nmay be used against any party who
was present or represented at the taking of the
deposition or who had reasonable notice thereof,
in accordance wth any of the follow ng
provi si ons:

(3) The deposition of a w tness, whether or
not a party, may be used by any party for any
purpose if the court finds:
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(A) that the witness is dead; or

(B) that the wtness is at a greater
di stance than 100 mles from the place of tria
or hearing, or is out of the state, unless it
appears that the absence of the wtness was

procured by the party offering the deposition; or

(C© that the witness is unable to attend or
testify because of age, illness, infirmty, or

i mprisonmnent; or

(D) that the party offering the deposition
has been unable to procure the attendance of the

Wi t ness by subpoena; or

(E) upon application and notice, that such
exceptional circunstances exist as to make it
desirable, in the interest of justice and wth
due regard to the inportance of presenting the
testinony of witnesses orally in open court, to

all ow the deposition to be used; or

(F) that the wtness' testinony has been
recorded on video tape.

A deposition taken wthout |eave of court
pursuant to a notice under Rule 30(a)(2)(C shal
not be used against a party who denonstrates
that, when served with the notice, the party was

unable through the exercise of diligence to
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obtain counsel to represent the party at the

t aki ng of the deposition.

* * * *

Cvil Rule 33 is anended to provide:

Rule 33. Interrogatories to Parties.

(a) Availability. Wthout |eave of court or
witten stipulation, any party may serve upon any
ot her party witten i nterrogatories, not
exceeding 30 in nunber including all discrete
subparts, to be answered by the party served or,
if the party served is a public or private
corporation, a partnership, an association, or
gover nnental agency, by any officer or agent, who
shal |l furnish such information as is available to
t he party. Leave to serve addi ti onal
interrogatories shall be granted to the extent
consistent with the principles of Rule 26(b)(2).
Wthout Ileave of court or witten stipulation,
interrogatories may not be served before the tine
specified in Rule 26(d). There shall be
sufficient space provided so that answers to the
interrogatories pr opounded may be i nserted

t her eon.

(b) Answers and bj ections.
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(1) Each interrogatory shall be answered

separately and fully in witing under oath,

unless it is objected to, in which event the
objecting party shall state the reasons for
objection and shall answer to the extent the

interrogatory is not objectionable.

(2) The answers are to be signed by the
person making them and the objections signed by

the attorney maki ng them

(3) The party upon whom the interrogatories
have been served shall serve a copy of the
answers, and objections if any, within 40 days
after the service of the interrogatories. A
shorter or longer tinme may be directed by the
court or, in the absence of such an order, agreed

toin witing by the parties subject to Rule 29.

(4) Al grounds for an objection to an
interrogatory shall be stated with specificity.
Any ground not stated in a tinmely objection is
wai ved unless the party's failure to object is

excused by the court for good cause shown.

(5) The party submitting the interrogatories
may nove for an order under Rule 37(a) wth
respect to any objection to or other failure to

answer an interrogatory.
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(c) Scope; Use at Trial. Interrogatories may
relate to any matters which can be inquired into
under Rule 26(b)(1), and the answers nmay be used

to the extent permtted by the rules of evidence.

An interrogatory otherwi se proper is not
necessarily objectionable merely because an
answer to the interrogatory involves an opinion
or contention that relates to fact or the
application of law to fact, but the court may
order that such an interrogatory need not be
answered wuntil after designated discovery has
been conpleted or until a pretrial conference or

other later tine.

(d) Option to Produce Business Records.

* * * *

Cvil Rule 34 is anended to provide:

Rul e 34. Production of Docunents and Things
and Entry Upon Land for Inspection and O her
Pur poses.

* * * %

(b) Procedure. The request shall set forth,
either by individual item or by category, the

items to be inspected, and describe each wth
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reasonable particularity. The request shal
specify a reasonable tinme, place, and nanner of
maki ng the inspection and performng the related
acts. W t hout | eave  of court or witten
stipulation, a request may not be served before
the tine specified in Rule 26(d).

The party upon whom the request is served

shall serve a witten response within 30 days
after the service of the request. A shorter or
longer time nmay be directed by the court or, in

the absence of such an order, agreed to in
witing by the parties, subject to Rule 29. The
response shall state, with respect to each item
or cat egory, t hat i nspection and rel ated
activities wll be permtted as requested, unless
the request is objected to, in which event the
reasons for the objection shall be stated. |If
objection is made to part of an item or category,
the part shall be specified and inspection
permtted of the remaining parts. The party
submtting the request nmay nove for an order
under Rule 37(a) with respect to any objection to
or other failure to respond to the request or any
part thereof, or any failure to permt inspection

as request ed.

A party who produces docunents for inspection
shall produce them as they are kept in the usua

course of business or shall organize and | abel
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10.

them to correspond wth the categories in the

request.

* * * *

Cvil Rule 36 is anended to provide:

Rul e 36. Requests for Adm ssion.

(a) Request for Adm ssion. A party may serve
upon any other party a witten request for the
adm ssion, for purposes of the pending action
only, of the truth of any matters wthin the
scope of Rule 26(b)(1) set forth in the request
that relate to statenents or opinions of fact or
of the application of law to fact, including the
genui neness of any docunments described in the
request. Copies of docunents shall be served with
the request wunless they have been or are
otherwi se furnished or made available for
i nspection and copyi ng. Wthout |eave of court
or witten stipulation, requests for adm ssion
may not be served before the tine specified in
Rul e 26(d).

Each matter of which an admssion is
requested shall be separately set forth. The
matter is admtted unless, within 30 days after
service of the request, or within such shorter or
longer time as the court may allow or as the
parties may agree to in witing, subject to Rule
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29, the party to whom the request is directed
serves upon the party requesting the adm ssion a
witten answer or objection addressed to the
matter, signed by the party or by the party's
attorney. If objection is nade, the reasons
t herefor shall be stated. The answer shall
specifically deny the matter or set forth in
detail the reasons why the answering party cannot
truthfully admt or deny the matter. A denial
shall fairly meet the substance of the requested
adm ssion, and when good faith requires that a
party qualify an answer or deny only a part of
the matter of which an admission is requested,
the party shall specify so nuch of it as is true
and qualify or deny the remainder. An answering
party may not give lack of information or
know edge as a reason for failure to admt or
deny unless the party states that the party has
made reasonable inquiry and that the information
knowmn or readily obtainable by the party is
insufficient to enable the party to admt or
deny. A party who considers that a mtter of
whi ch an adm ssion has been requested presents a
genuine issue for trial may not, on that ground
al one, object to the request; the party nmay,
subject to the provisions of Rule 37(c), deny the
matter or set forth reasons why the party cannot

admt or deny it.

The party who has requested the adm ssions

may nove to determne the sufficiency of the
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11.

answer s or obj ecti ons. Unl ess t he court
determines that an objection is justified, it
shall order that an answer be served. If the

court determnes that an answer does not conply
with the requirenents of this rule, it may order
either that the matter is admtted or that an
anended answer be served. The court may, in lieu
of these orders, determne that final disposition
of the request be made at a pretrial conference
or at a designated tine prior to trial. The
provi sions of Rule 37(a)(4) apply to the award of

expenses incurred in relation to the notion.

(b) Effect of Adm ssion.

* * * %

Cvil Rule 37 is anended to provide:

Rule 37. Failure to Mke Disclosure or

Cooperate in Discovery: Sanctions.

(a) Mdtion for Oder Conpelling D sclosure
or Discovery. A party, upon reasonable notice to
other parties and all persons affected thereby,
may apply for an order conpelling disclosure or

di scovery as foll ows:

(1) Appropriate Court. An application for an

order to a party may be nade to the court in
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which the action is pending, or, on matters
relating to a deposition, to the court in the
judicial district where the deposition is being
taken. An application for an order to a deponent
who is not a party shall be nmade to the court in
the judicial district where the deposition is

bei ng t aken.

(2) Motion.

(A If a party fails to nake a disclosure
required by Rule 26(a), any other party nmay nove
to conpel di scl osure and for appropriate
sancti ons. The notion nmust i ncl ude a
certification that the novant has in good faith
conferred or attenpted to confer wth the party
not making the disclosure in an effort to secure

the disclosure wi thout court action.

(B) If a deponent fails to answer a question
propounded or submtted under Rules 30 or 31, or
a corporation or other entity fails to nake a
designation under Rule 30(b)(6) or 31(a), or a
party fails to answer an interrogatory submtted
under Rule 33, or if a party, in response to a
request for inspection submtted under Rule 34,
fails to respond that inspection wll be per-
mtted as requested or fails to permt inspection
as requested, the discovering party may nove for
an order conpelling an answer, or a designation

or an order conpelling inspection in accordance
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with the request. The notion nust include a
certification that the novant has in good faith
conferred or attenpted to confer with the person
or party failing to nmake the discovery in an
effort to secure the information or material
Wi t hout court action. \Wen taking a deposition on
oral exam nation, the proponent of the question
may conplete or adjourn the exam nation before
applying for an order.

(3) Evasive or | nconpl et e Di scl osur e,
Answer , or Response. For purposes of this
subdi vision an evasive or inconplete disclosure,
answer, or response is to be treated as a failure

to di scl ose, answer, or respond.

(4) Expenses and Sancti ons.

(A If the notion is granted or if the
di scl osure or requested discovery is provided
after the motion was filed, the court shall,
after affording an opportunity to be heard,
require the party or deponent whose conduct
necessitated the notion or the party or attorney
advi sing such conduct or both of them to pay to
the noving party the reasonabl e expenses incurred
in making the notion, including attorney's fees,
unl ess the court finds that the notion was filed
Wi thout the novant's first making a good faith

effort to obtain the disclosure or discovery
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w thout court action, or that the opposing
party's nondi sclosure, response or objection was
substantial ly justified, or t hat ot her

ci rcunst ances nmake an award of expenses unjust.

(B) If the notion is denied, the court may
enter any protective order authorized under Rule
26(c) and shall, after affording an opportunity
to be heard, require the noving party or the
attorney filing the notion or both of themto pay
to the party or deponent who opposed the notion
t he reasonabl e expenses incurred in opposing the
nmotion, including attorney's fees, unless the
court finds that the making of the npbtion was
substantially justified or t hat ot her

ci rcunst ances nmake an award of expenses unjust.

(CO If the notion is granted in part and
denied 1in part, the court may enter any
protective order authorized under Rule 26(c) and
may, after affording an opportunity to be heard,
apportion the reasonable expenses incurred in
relation to the notion anbng the parties and

persons in a just manner.

(b) Failure to Conply Wth Order.

(1) Sanctions by Court in Judicial D strict
Where Deposition is Taken. If a deponent fails to

be sworn or to answer a question after being
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directed to do so by the court in the judicial
district in which the deposition is being taken,
the failure may be considered a contenpt of that
court.

(2) Sanctions By Court in Wich Action is
Pending. If a party or an officer, director, or
managi ng agent of a party or a person designated
under Rule 30(b)(6) or 31(a) to testify on behalf
of a party fails to obey an order to provide or
permt discovery, including an order made under
subdivision (a) of this rule or Rule 35, or if a
party fails to obey an order entered under Rule
16(e) or 26(b), the court in which the action is
pending nmay neke such orders in regard to the
failure as are just, and anong others the follow
i ng:

(A) An order that the matters regarding
which the order was nade or any other designated
facts shall be taken to be established for the
purposes of the action in accordance with the

claimof the party obtaining the order;

(B) An or der ref usi ng to allow the
di sobedi ent party to support or oppose designated
claims or defenses, or prohibiting that party

fromintroduci ng designated matters in evidence;

(C© An order striking out pleadings or parts
thereof, or staying further proceedings until the
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order is obeyed, or dismssing the action or
proceeding or any part thereof, or rendering a

judgment by default against the disobedient
party;

(D) In lieu of any of the foregoing orders
or in addition thereto, an order treating as a
contenpt of court the failure to obey any orders
except an order to submt to physical or nental

exani nati on

(E) Were a party has failed to conply with
an order under Rule 35(a) requiring that party to
produce another for exam nation, such orders as
are listed in paragraphs (A), (B), and (C of
this subdivision, wunless the party failing to
conply shows that that party is unable to produce

such person for exam nation

In lieu of any of the foregoing orders or in
addition thereto, the court shall require the
party failing to obey the order or the attorney
advising that party or both to pay the reasonable
expenses, including attorney's fees, caused by
the failure, wunless the court finds that the
failure was substantially justified or that other

ci rcunst ances nake an award of expenses unjust.

(3) Standard for Inposition of Sanctions.

Prior to making an order under sections (A), (B)



Suprene Court Order No. 1172
Effective Date: July 15, 1995

Page 53

or (C of subparagraph (b)(2) the court shall
consi der

(A) the nature of the violation, including
the wllful ness of t he conduct and t he
materiality of the information that the party

failed to disclose;

(B) the prejudice to the opposing party;

(C the relationship between the information
the party failed to disclose and the proposed
sancti on;

(D) whet her a | esser sanction woul d
adequately protect the opposing party and deter
ot her discovery violations; and

(E) other factors deened appropriate by the
court or required by | aw

The court shall not nake an order that has
the effect of establishing or dismssing a claim
or defense or determning a central issue in the
l[itigation unless the court finds that the party

acted willfully.

(c) Failure to Disclose; False or Msleading
Di sclosure; Refusal to Admt.
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(1) A party t hat wi t hout substanti al
justification fails to disclose information
required by Rule 26(a) or 26(e)(1l) shall not,
unl ess such failure is harmess, be permtted to
use as evidence at a trial, at a hearing, or on a

notion any wtness or information not o)
disclosed. In addition to or in lieu of this
sancti on, t he court, on nmoti on and after

affording an opportunity to be heard, nay inpose
ot her appropriate sanctions. In addition to
requiring paynment of reasonabl e expenses,
including attorney's fees, caused by the failure,
these sanctions may include any of the actions
aut hori zed under sections (A, (B), and (O of
subparagraph (b)(2) of this rule and may include
informng the jury of the failure to nmake the

di scl osure.

(2) If a party fails to admt t he
genui neness of any docunent or the truth of any
matter as requested under Rule 36, and if the
party requesting the adm ssions thereafter proves
t he genui neness of the docunment or the truth of
the matter, the requesting party nay apply to the
court for an order requiring the other party to
pay the reasonable expenses incurred in making
that proof, including reasonable attorney's fees.
The court shall make the order unless it finds
that (A) the request was held objectionable
pursuant to Rule 36(a), or (B) the admssion

sought was of no substantial inportance, or (O
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the party failing to admt had reasonable ground
to believe that the party mght prevail on the
matter, or (D) there was other good reason for

the failure to adm t.

(d) Failure of Party to Attend at Omn
Deposition or Serve Answers to Interrogatories or
Respond to Request for Inspection. If a party or
an officer, director, or nmanaging agent of a
party or a person designated under Rule 30(b)(6)
or 31(a) to testify on behalf of a party fails
(1) to appear before the officer who is to take
the deposition, after being served with a proper
notice, or (2) to serve answers or objections to
interrogatories submtted under Rule 33, after
proper service of the interrogatories, or (3) to
serve a witten response to a request for inspec-
tion submtted wunder Rule 34, after proper
service of the request, the court in which the
action is pending on notion may make such orders
in regard to the failure as are just, and anong
others it may take any action authorized under
sections (A), (B), and (C) of subparagraph (b)(2)
of this rule. Any notion specifying a failure
under clause (2) or (3) of this subdivision shal
include a certification that the novant has in
good faith conferred or attenpted to confer wth
the party failing to answer or respond in an
effort to obtain such answer or response without

court action. In lieu of any order or in addition
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thereto, the ~court shall require the party
failing to act or the attorney advising that
party or both to pay the reasonable expenses,
including attorney's fees, caused by the failure,
unless the court finds that the failure was
substantial ly justified or t hat ot her

ci rcunst ances nake an award of expenses unjust.

The failure to act described 1in this
paragraph may not be excused on the ground that
the discovery sought is objectionable unless the
party failing to act has a pending notion for a
protective order as provided by Rule 26(c).

(e) Reserved.

(f) Reserved.

(g) Failure to Cooperate in Discovery or to
Participate in the Framng of a D scovery Plan.
If a party or a party's attorney engages in
unr easonabl e, groundl ess, abusi ve, or
obstructionist conduct during the course of
di scovery or fails to participate in good faith
in the devel opnent and subm ssion of a proposed
di scovery plan as required by Rule 26(f), the
court may, after opportunity for hearing, require
such party or attorney to pay to any other party
the reasonable expenses, including attorney's

fees, caused by the conduct.
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12.

Cvil Rule 40 is anended to provide:

Rul e 40. Assi gnnent and Hearing of Cases —

Cal endars — Cont i nuances.

* * * *

(b) Trial Calendar —Menorandumto Set G vi
Case for Trial.

(1) Unless otherwise ordered, a civil case
shall be set for a pretrial conference, a tria
setting conference, or a trial when it is at
issue and when a party thereto has served and
filed therein a nmenorandum to set civil case for

trial, stating:

(a) The title and nunber of the case;

(b) The nature of the case;

(c) That all essential parties have been
served with process or appeared herein and that

the case is at issue as to all such parties;

(d) Wether the case is entitled to [egal
preference and, if so, the <citation of the
section nunber of the statute or other authority
granting such preference;
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13.

(e) Wether or not a jury trial has been

denmanded;

(f) The time estimated for trial;

(g) The nanes, addresses and tel ephone
nunbers of the attorneys for the parties or of

the parties appearing in person.

(2) Any party not in agreement wth the
information or estimates given in the nenorandum
to set civil case for trial shall within ten days
after the service thereof serve and file a

menor andum on hi s behal f.

(c) Visiting Judges. Whenever a visiting
judge may be present, assisting the judge of any
judicial district, the presiding judge of that
district shall be solely responsible for the
assignnent of cases and proceedings to the
visiting judge. The judge to whom any particul ar
action or proceeding is assigned wll thereupon
have charge of such action or proceeding so |ong

as such assi gnnent continues.

* * * *

Cvil Rule 72.1 is anended to provide:

RULE 72.1 EXPERT ADVI SORY PANELS | N HEALTH
CARE PROVI DER MALPRACTI CE ACTI ONS.
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14.

* * * *

(c) Subm ssion of Medical Records.

* * * *

(7) Wthin 30 days after service of the
court's initial panel nom nations, each party
shall serve upon the panel and all other parties
the information and mnmaterials required to be
di scl osed under Rule 26(a)(1)(A, (B, (©, and
26(a) (2).

* * * *

Evi dence Rule 702 is anended to provide:

EVI DENCE RULE 702. TESTI MONY BY EXPERTS.

(a) If scientific, technical, or ot her
speci alized knowl edge w Il assist the trier of
fact to understand the evidence or to determne a
fact in issue, a witness qualified as an expert
by know edge, skill, experience, training, or
education, nay testify thereto in the form of an

opi ni on of otherw se.

(b) No nore than three independent expert
W tnesses may testify for each side as to the
same issue in any given case. For purposes of
this rule, an independent expert is a wtness who
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15.

16.

is retained or specially enployed to provide
expert testinony in the case or whose duties as
an enpl oyee of the party regularly involve giving
expert testinony. The court, upon the show ng of
good cause, may increase or decrease the nunber

of independent experts to be call ed.

Adm nistrative Rule 7 is anended to provide:

ADM NI STRATI VE RULE 7. W TNESS FEES.

* * * *

(c) Expert Wtnesses. Recovery of costs for
a wtness called to testify as an expert is
limted to the tine when the expert is enployed
and testifying and shall not exceed $50.00 per
hour, except as otherwse provided in these
rules. A party may not recover costs for nore
than three independent expert witnesses as to the
same issue in any given case, unless the judge
permts recovery for an additional nunber of
expert wtnesses. For purposes of this rule, an
i ndependent expert is a witness who is retained
or specially enployed to provide expert testinony
in the case or whose duties as an enpl oyee of the
party regularly involve giving expert testinony.

* * * *

Cvil Rule 5 is anended to provide:
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ClVIL RULE 5. SERVI CE AND FI LI NG OF PLEADI NGS
AND OTHER PAPERS

* * * %

(d) Filing.

(1) Except as provided in (2) of this
par agr aph, al | papers after the conpl ai nt
required to be served upon a party shall be filed
with the court either before service or within a

reasonable tinme thereafter

(2) Unless filing is ordered by the court on
notion of a party or on its own notion, the
followng nmay not be filed unless and until they
are used in the proceedi ng:

(1) disclosures under Rule 26(a);

(i1i) notices of taking depositions and

transcri pts of depositions;

(rit) interrogatories and requests for
adm ssi ons and answers thereto;

(iv) requests for production and responses

t her et o;

(v) subpoenas, including subpoenas duces

tecum
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17.

(vi) offers of judgnent;

(vii) proof of service of any of the above;

(viii) copies of correspondence between

counsel

(i x) exhibits.

* * * *

Cvil Rule 90.1 is anended to provide:

CVIL RULE 90.1. DI SSOLUTI ON OF MARRI AGE AND
DI VORCE ACTI ONS.

* * * *

(e) Discovery. In an action for divorce or
di ssolution of marriage, parties nmy obtain
di scovery by the nethods specified in Rule
26(a)(5). Al rules governing these nethods of
di scovery, including the limtations on the use
of these nethods, shall apply, except as provided
i n subparagraphs (e)(1) and (2) bel ow.

(1) Depositions. Leave of court is not
required under Rule 30(a)(2)(0 unl ess the
plaintiff seeks to take a deposition prior to the

expiration of 30 days after service of the
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sutmmons  and  conplaint upon any defendant or
service nade under Rule 4(e), except that |eave
is not required in these circunstances if (A a
def endant has served a notice of t aki ng
deposition or otherw se sought discovery, or (B)
the notice contains a certification, with
supporting facts, that the person to be exam ned
is about to go out of the judicial district where
the action is pending and nore than 100 mles
fromthe place of trial, or is about to go out of
the state, or is bound on a voyage to see, and
wi || be unavailable for examnation unless

deposed before that tine.

(2) Oher Discovery Methods. Interrogatories
under Rule 33, requests for production or
inspection under Rule 34, and requests for
adm ssions under Rule 36 nmay, wthout |eave of
court, be served wupon the plaintiff after
comencenent of the action and upon any other
party with or after service of the sumobns and

conpl ai nt upon that party.

These changes apply to cases filed on or after
the effective date of this order.

DATED: June 13, 1994

EFFECTI VE DATE: July 15, 1995

Chi ef Justice Mbore
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